tisfaction of the City

o

~o crove, in reasorable detail, =5 <he ¢

o]

th
of
T

at all times throughcut the term ¢ 1is Agreement, that the
Company is in compliance with each term and condition of this

Agreement.

9.3 Regulation by Citv. To the full extent permitted by

applicable law either now or in the future:

(a) the City reserves the right to adopt or issue
such rules, regulations, orders, or other directives governing
the teleccommunications industry as it shall find necessary or
appropriate in the lawful exercise of its police power, and the
Company expressly agrees to comply with all such rules,

requlations, orders, or other directives; and

{(b) the Director reserves the right to, from time
to time, issue such lawful orders governing the Company, the
System or the City Fiber as he shall find necessary or
appropriate to carry out the purposes of this Agreement, and the
Company expressly agrees to comply with all such lawful rules,

regulations, orders, or other direczives.
(¢) No rule, requlation, order, or other

directive issued pursuant to this Section 9.3 shall constitute an

amendment to this Agreement.
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9.4 Reports.

9.4.1 Companv Revort. The Company shall submit to the

Director, annually, until substantial completion of construction
of the Initial Backbone and the Government Loop, the Company’s

plan for financing completion of such construction.

9.4.2 Additional Information. Upon the request of the

Board, the Comptroller or the Director, the Company shall,
subject to the provisions of Section 9.1 hereof with respect to
proprietary information, promptly submit to the requesting party
any information or report reasonably related to the Company’s
obligations under this Agreement, in such form and containing

such information as the requesting party shall specify.

9.4.3 Status Reports. (a) The Company shall submit
to the Director reports describing, in detail, the status of the
construction of the Initial Backbone in accordance with Appendixk
B. The first such report shall be submitted within six (6)
months after the date of commencement of construction of the
Initial Backbone. All such reports shall be updated every six
(6) months thereafter until completion of construction of the

Initial Backbone.

(b) The Company shall submit to the Director
reports describing, generally the status of any Additional

Backbone every six (6) months after the commericement of
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constructicn therecr until 1ts supstantial completion. The
Company shall notif+ the Cirectecr of suostantial completion of

the Additional Backbcrie.

9.4.4 Financial Reports. {a) The Company shall
submit to the Comptroller and the Director not later than forty-
five (45) days after =he end of each guarterly fiscal period, a

copy of the Company’'s quarterly financial report.

(by The Company shall submit to the Comptroller
and the Director, not later than four [4) months after the end of
each annual fiscal period, with respect to said period just
ended, a copy of the Company’s annual financial statements which
statements, unless ctherwise agreed to by the Comptroller, shall
be audited and cerzified by an independent certified public
accountant in accordance with generally accepted accounting

principles.

{c) In the event of any transfer of the System to
any Person pursuant to this Agreement, the Company shall remit to
the City the balance due cf any payment required by Section 8.1.1
as of the date of the transfer as a conditicon of any such

transfer.

9.5 Additional Filings. Within twenty (20) business days

after the Company has received from or submitted to any

municipal, state, county cor federal agency or vfficial any
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communication, puklic report, petition o5r other f£iling wnich
certains to any aspect of operations or the financial
arrangements in connection with the System or this Agreement or
which in any way materially affects the System or any Service or
the Company‘s representations and warranties set forth herein,
the Company shall submit to the Director a copy of such report,
petition, or other communication, provided, that the above shall
not apply to any communications, public reports, petitions or
other filings with respect to tax matters. A copy of each
response thereto submitted to or received from such municipal,
state, or federal agency or official by the Company, shalL
likewise be submitted promptly to the Director and in no case
later than ten (10} days of its receipt. Notwithstanding the
above, the Company shail submit to the Director only the notices
of filings with the PSC and FCC unless the City requests all
papers filed subsequently by the Compahy in connection

therewith.

9.6 Books and Records/Audit

9.6.1 Books and Records. Throughout the term of this

Agreement, the Company shall maintain complete and accurate books
of accocunt and records of the business, ownership, and operations
of the Company with respect to the System and its operation in a
manner acceptable to the Comptroller and the Director, provided

that all financial books and records which are maintained in
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accordance with the regulaticns cf -he PSC and generally accepted
acccunting principles shall te deemed :tc be acceptable. The
Comptroller or the Directcr may reasonably reguire that
additional books and records be maintained and provided as
reasonably necessary to ensure proper accounting of all payments

due the City.

9.6.2 Right of Insvection. The Board, the

Comptroller, the Director, or their designated representatives,
shall have the right to inspect, examine, or audit within New
York City, during normal business hours and upon forty eight (48)
hours notice to the Company, all documents which pertain to the
Gross Revenues of the Company and with respect to the Company’s
other obligations pursuant to this Agreement. All such documents
shall be made available within New York City in order to
facilitate said inspection, examination, or audit, as provided in
Section 9.6.1 hereof. All of such documents shall be retained by
the Company for a minimum cf six (6 years following termination
of this Agreement. Access by the City to any of the documents
covered by this Section 9.6.2 shall not be denied by the Company
on grounds that such documents are alleged by the Company to
contain proprietary information, provided that this requirement
shall not be deemed to constitute a waiver of the Company’s right
to assert that the proprietary information contained in such

documents should not be disclosed.
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9.6.3 Protection from Disclcsure. The City shall

of
)

protect from disclosure any gIcbrietars information reguired

be made available to the City pursuant to Sections 9.6.1 and

9.6.2, in accordance with applicable law.

’

3.7 Investications

9.7.1 Company Cocoveraticon. The Company agrees to

cooperate fully and faithfully with any investigation, audit, or
inquiry conducted by a State of New York or City governmental
agéncy or authority that is empowered directly or by designation
to compel the attendance of witnesses and to examine witnesses
under ocath, or conducted by the Inspector General of a
governmental agency that is a party in interest to the
transaction, submitted bid, submitted proposal, agreement,

franchise, contract, lease, vermit, or license that is the

subject of the investigation, audit, or inquiry.

9.7.2 Failure to Testifv. If: (a) any general

partner, director, officer, principal, employee, or agent of the
Company (hereinafter "requested person"), who has been advised
that his or her statement, 2nd any information from such
statement, will not be used against him or her in any subsequent
criminal proceeding, refuses to testify before a grand jury or
other governmental agency cor authority empowered directly or by

designation to compel the attendance of witnesses and to examine
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- license entered intc with or ¢ranted =-v =he Cit
- any political subdivisicon ¢r zubllic authcricy thereof, or the
y)rt Autherity of New York and New Jersey, cor any local

»wvelopment corporaticn within the City, or any public benefic

yrporation organized under the laws cf -he State of New York: or

(b) any requested person refuses to testify for a
:ason other than the assertion of his or her privileges against
3lf-incrimination in an investigation, audit, or inguiry
>nducted by a City cr State governmental agency or authority
npowered directly or by designation to compel the attendance of
Ltnesses and to take testimony under cath, cr by the Inspector
sneral of the governmental agency that is a party in interest
2, and is seeking testimony concerning =he award of, or
arformance under, any transaction, agreement, lease, permict,
sntract, franchise, or license entered ilnto with or granﬁed by
he City, the State, or any political subdivision thereof ox any
ocal development corporation within the City; then, the Board
hall convene a hearing, upon not less zhan five (5) days’
ritten notice to the parties involved, to determine if any
enalties should attach for the failure of a person to testify.
£ any nongovernmental party to the hearing requests an
djournment, the Board may, upon granting the adjournment,
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N

license pending the final determinaticn pursuant =o Secticn §.7.3
ierecf, without the Cltv incurring anv liability, penalty or

iamages for delay or otherwise.

9.7.3 Penalties for Tailure to Testifv. The penalties

~hich may attach for a failure to testify after a final
ietermination by the Board pursuant to Section 9.7.4 hereof may
include, but shall not exceed: (a) the disqualification, for a
seriod not to exceed five (S5) vears from the date of an adverse
determination, of any requested Person, or any entity of which
such Person was a member at the time the testimony was sought,
including, but not limited to, the Company, from submitting bids
for, or transacting business with, or entering into or obtaining
any contract, lease, permit, franchise, agreement, or license
with or from the City; and/or (b) the cancellation or
termination of any and all existing City contracts, leases,
cermits, franchises, agreements, or licenses that the refusal to
testify concerns and that have not been assigned nor the proceeds
of which pledged, pursuant to this Agreement, to an unaffiliated
and unrelated institutional lender for fair value prior to the
issuance of the notice scheduling the hearing, without the City
incurring any Liability, penalty or damages on account of such
cancellation or termination, provided that any monies lawfully
due from the City directly for goods delivered, work done,
rentals, or fees accrued prior to the cancellation or termination

shall be paid by the City.
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9.7.4 Determinarion cof na

N assessing an appropriate

reaching its determination and

th

ialty, consider and address the Zactors set forth in the
llowing subsections (b) and (c¢) of this Section §8.7.4 and may
50 consider, if relevant and appropriate, the criteria set
sth in the following subsections (d) and (e) of this Section-

7.4, in addition to any other information which may be

levant or appropriate:

(b) the good faith endeavors or lack thereof by
2 requested Persorn, the Company <o cooperate fully and
ithfully with any governmental investigaticon or audit,
cluding but not limited to the discipline, discharge, or
sassociation af any requested Person failing to testify, the
:duction of accurate and complete books and records, and the
cthecoming testimony cf all other members, agents, assignées, or

iuciaries whose testimony is sought:

(¢) the relationship of the requested Person who
fused to testify to any entity, including, but not limited to,
2 Company that is a party to the hearing, including, but not
nited to, whether the Person whose testimony is sought has an
rership interest in said entity and/or the degree of authority

i1 responsibility said Person has within the entity;
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(d) che nexus of the :testimony sSought o tie
ect entity and its contracts, lsases, Permitis, agreementz,
chises, or licenses with the Cilty;

(e} the effect a penalty may have on an
filiated and unrelated party or entity that has & significant
rest in an entity subject to peraities under Section §9.7.3
.0f, provided that said unaffilieated and unrelated party or
.2y has given actual notice to the Board upon the acguisition
;aid interest or, at the hearing called €or in Section 9.7.2
:0f, gives such nctice and proves that such interest was
‘iously acquired. Under either circumstance, such
‘filiated and unrelated party or entity must present evidence
:he hearing demenstrating the potential adverse impact a

1lty will have on said person or entity.

9.7.5 Definitions. For purposes of this Section 9.7:
the terms "franchise” or "agreement" as used herein shall
.ude this Agreement, the franchise granted pursuant to this
ement, and any license, permit, franchise, or concession not
ited as a matter of right; (b) the term "person" as used
:in shall include any natural person doing business alone or
>ciated with another person or entity as a general.partner,
ictor, officer, principal, emplovee, or agent; (¢} the term
:ity* as used herein shall include any firm, partnership,

>oration, association, joint venture, or other person that
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ceives any money, benerfiz, license, lease, f:aﬁchise, vermis cr
asent from or through the City cr otherwise tzansactis business
th the City; and (4! =zhe term "member* as used herein shall
slude any verson associated with another person or entity as a
ieral partner, director, officer, principal, employee, or

2nt.

SECTION 10 -- RESTRICTIONS AGAINST ASSIGNMENT
AND OTHER TRANSFERS

10.1 Transfer of Interest. Except as provided in Section

.7 hereof and Appendix D to this Agreement, neither the
inchise granted herein, nor any rights c<r obligations of the
apany pursuant to this Agreement, shall be encumbered,

signed, sold, transferred, pledged, leased, sublet, or

ctgaged in any manner, in whole or in part, to any Person, aor
1ll title therein, either legal or equitable, or any right or
:erest therein, pass to or vest .n any Person, either by’act
the Company, by act of any Person holding Contzol of or any
erest in the Company or the franchise granted herein, by
:ration of law, or otherwise, without the prior written consent
the Board, in accordance with the provisions of this

tion 10, which consent may be withheld by the Board in its

.e discretion.
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10.2 Transfer of Control of Stock. A complete description

of the cwnership and Control of the Company is set forth in
Appendix D to this Agreement. In the event this description
changes prior to the Effective Date, the Company shall provide
the Director with an updated Appendix 0. Notwithstanding any
other provision of this Agreement, no change in Control of the
Company or the franchise granted herein shall occur after the
Effective Date, by act of the Company, by act of any Person
holding Control of or any interest in the Company or in the
franchise granted herein, by operation of law, or otherwise,
without the priocr written consent of the Board. By way of
example, but not limitation, the notice reguirements of Section
10.3 hereof shall apply whenever any change is proposed in more
than twenty percent (20%) of the ownership or Control of the
Company, ;he System, the franchise granted herein or of any
Person holding Control of or any interest in the Company or in
the System or in the franchise, regardless of the manner in which
such ownership ¢r Control is evidenced (e.g., stock, bonds,
promissory notes, pledges, or other indicia of ownership or
Control). Notwithstanding the foregoing, the Board reserves the
right, in its sole discretion, on a case-by-case basis, to grant
petitions for consent to the transfer of Control of the Company
or the franchise granted herein from Persons other than the
Company. The City, its officers, employees, agents, attorneys,

consultants and Iindependent contractors retained by the City in
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connection with such petition for transfer shall not be liable =2

~he Company for exercising its rights nerein.

10.3 Petition. The Company shall promptly notify the Board
of any proposed action regarding the consent of the Board
pursuant to Sections 10.1 or 10.2 hereof, by submitting to the
Director, with a copy to the Corporation Counsel of the City, a
petition requesting the approval of the Board. The petition
shall fully describe the proposed action and shall be accompanied
by a justification for the action and such additional supporting
information as the Board or the Director may require in order to
review and evaluate the proposed action. Upon review of the
petition, the Director shall submit the petition to the Board

together with a recommendation for action on the petition.

10.4 pPublic Hearing. After receipt of the petition the
Board may, as it deems necessary or appropriate, schedule a
public hearing on the petition. For the purpose of determining

whether it shall grant its consent, the Board may inguire into:

(a) the qualifications of each Person involved in

any action described in Sections 10.1 or 10.2 hereof,

(b)) all matters relevant to whether said Person

will adhere to all applicable provisions of this Agreement, and
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(c; all other matters the Board deems relevant in
svaluating the petiticn. Further, the Board may perfcrm a
comprehensive audit <f the company’s performance under the terms
and conditions of this Agreement. The Company shall provide all
requested assistance to the Board in connection with any such

inguiry and, as appropriate, shall secure the cooperation and

assistance of all Persons involved in said action.

10.5 Conditions. As a ccndition to the granting of any

consent required by Sections 10.1 or 10.2 hereof, the Board may
reguire that each Person involved in any action described in
Sections 10.1 or 10.2 hereof shall execute an agreement, in a
form and containing such conditions as may be specified by the
Board, providing that said Person assumes and agrees to be bound
by all applicable provisions of this Agreement and such other
conditions which the Board deems necessary or appropriate in the
circumstances. The execution of such agreement by such Person(s)
shall in no way relieve the Company, or any other transfercr
involved in any action described in Sections 10.1 or 10.2 hzreof,
of its obligations pursuant to this Agreement, without the

separate, express consent of the Board to such a release.

10.6 Permitted Encumbrances. Nothing in this Section 19

snall be deemed to prohibit any assignment, pledge, lease,
sublease, mortgage, or other transfer of all or any part of the

System, or any right or interest therein, for financing purposes,
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provided that each such assignment, pledge, lease, sublease,

ortgage, Or other transfer shall be subject t0 and subordinate

2!

t

o the rights of the City pursuant to this Agreement and
applicable law. The consent of the City will not be required
with respect to any transfer to, or taking of possession by, any
banking or lending institution which is a secured creditor of the
Company of all or any part of the System pursuanﬁ to the rights
of such secured creditor under Article 9 of the Uniform
Commercial Code, as in effect in the State of New York, and, to
the extent that the collateral consists of real property, under
the New York Real Property Law, provided that the City‘s rights
are in no way adversely affected or diminished.

10.7 No Waiver. The grant or waiver of any oné or more of
such consents shall not render unnecessary any subsequent
consent, nor shall the grant of any such consent constitute a

wailver af any other rights of the Zity.
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SECTION 11 -- TIABILITY AND INSURANCE

11.1 Liabilitv and Indemnity

11.1.1 Company. The Company shall be liable for, and
shall indemnify and hold the City, its officers, agents,
servants or employees (the "Indemnitees") harmless from any and
all liabilities, suits, obligations, fines, damages, penalties,
claims, costs, charges and expenses (including, without
limitation, attorneys‘’ fees and disbursements), that may be
imposed upon or incurred by or asserted against any of the
Indemnitees arising out of the construction, operation,
maintenance, repair or removal of the Fiber and the System and
the construction, maintenance, and repair of the City Fiber cor
otherwise in connection with this Agreement arising out of or
related to this contract, whether or not such damages are due to
the negligence or cotherwise of the City, its officers, agents,
servants or employees; and it .s a2 condition of this contract
that the City assumes no liability for damages to either persons
or property on account of the same, except as expressly provided

herein.

11.1.2 No lLiability for Public Work, etc. The City
shall have no liability to the Company for any damage as a
result of or in connection with the protection, breaking through,

movement, removal, alteration, or relocation of any part of the
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System by or on behalf of the Company =r the City in connection
with any emergency, rublic work, publ:c _mprovement. alteration
of any municipal structure, any change 1a the grade or line of
any Street, or the elimination, discentinuation, and closing of
any Street, as provided in Sections 2.4.5, 6.4.1 and 6.4.2
hereof. When possible, the Company shall be consulted prior to
any such activity and shall be given the opportunity to perform
such work itself. However, the City shall have no liability to
the Company in the event it does not so consult the Company. All
costs to repair or replace the System, or parts thereof, damaged
or removed as a result of such activity, shall be borne by the

Company.

11.1.3 No Liability for Damages. The City, its

officers, employees, agents, and servants shall have no liability
to the Company for any special, incidental, consequential,
punitive, or other damages as a result of the exercise of any
right of the City pursuant to this Agreement or applicable law,
including, without limitation, the rights of the City to
terminate, amend, or otherwise modify all or any part of cthis
Agreement of the franchise granted herein. Notwithstanding
anything in the foregoing to the contrary, the City shall be
liable to the Company for its gross negligence and its willful

misconduct.
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11.1.4 Defense cf Claim, Ztc. If any claim, action or

e

rocceding is made or brought against any of the Indemnitees by
reason of any event to which reference is made in Section 11.!.1
hereo?, then upcn demand by the City, the Company shall either
resist, defend or satisfy such claim, action or proceeding in
such Indemnitee’s name, by the attormeys for, or approved by, the
Company‘s insurance carrier (if such claim, action or proceeding
is covered by insurance) or by the Company’s attorneys. The
foregoing notwithstanding, upon a showing that the Indemnitee
reasonably requires additional representation, such Indemnitee
may engage its own attorneys to defend such Indemnitee, or to
assist such Indemnitee in such Indemnitee’s defense of such
claim, action or proceeding, as the case may be, and the Company

shall pay the reasonable fees and disbursements of such attorneys

of such Indemni<ee.

11.1.5 Limitations. (a) As between the City and the

Company, the indemnity obligations of the Company pursuant to
this Secticn 1l1.1 shall not apply to any Services provided or
distributed over the System (including the City Fiber) to the
extent that the Company has not provided such Services or
performed any other act forming the basis of said claim,

notwithstanding the City‘s use of the Company’s Fiber.
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(by In the event the Company provides Service to
che City, the Company‘s liability to the City for any damages or
injury arising in connection with such service shall be no
greater than its liability to any Customer for the same. The
Company shall have no obligation to maintain, and no liabilitf
for any damage or other claim with respect to, the portion of any
Drop Cable that is within a City Building, commencing at its

point of entry into such City Building.

(¢) Notwithstanding the provisions of Section
11.1, the City shall be liable to and indemnify the Company for
any injury or damages to the Company, its officers, agents,
employees, contractors, and third parties caused by its negligent
action or inaction with respect to any condition in any City
owned building and such injury or damage was not alsoc caused by

the Company, its officers, agents, employees and contractors.
11.2 Insurance.

11.2.1 Specifications. At or before the Closing, the
Company shall, at its own cost and expense, obtain and furnish to
the City, with copies to the Comptroller and the Director, a
certificate of liability insurance policy insuring the Company
and the City for any injury or damaged caused by the matters
listed in Section 11.1 herein, in the minimum combined amount of

FIFTY MILLION ($50,000,000.00) DOLLARS, covering bodily injury,
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including death and personal injury, and croperty damage. The
insurance shall include contractual liability coverage, covering
the Company’'s indemnificaticn obligation set forth in Section
11.1 hereof. Such policy or policies shall be issued by
companies duly licensed to do business in the State of New York
and acceptable zo the Comptroller. Such companies must carry a
rating by Best‘’s of not less than B+. The foregoing minimum
limitarion shall not prohibit the Company from obtaining a
liability insurance policy or policies in excess of such
limitations, provided that the City shall be named as an insured
party to the full extent of any limitation contained in any such

policy or policies obtained by the Company.

11.2.2 Maintenance. (a) The liability insurance
policies reguired by Section 11.2.1 hereof shall be maintained by
the Company throughout the term of this Agreement and shall
continue until completion of removal of the Fiber from the
Streets to the extent it is required pursuant to this Agreement.
It may be provided under the same policy required under Section

11.2.1 of the Lower Manhattan Franchise Agreement.

(b) Each such liability insurance policy shall
contain the following endorsement: "It is hereby understood and
agreed that this policy may not be cancelled nor the intention
not to renew be stated until ninety (90) days after receipt by

the City, by registered mail, of a written notice of such intent

-71-



o cancel or not o renew. ' Within sixty (50) days after receipt
by the City of said notice, and in no event later than thirty
(30) days prior to said cancellation, the Company shail obtain
and furnish to the Comptroller, with a copy to the Director,
replacement insurance policies in a form réascnably acceptable to
the Comptroller. The policy or policies providing the foregoing
insurance shall be in a form acceptable to the Comptroller,
together with evidence acceptable toc the Comptroller
demonstrating that the premiums for such insurance have been
paid. Such insurance shall take effect at or before the

Effective Date. .

11.2.2 Increased or Decreasgsed Insurance Coverage. The

City, in the event of any substantially changed material
circumstances following the Effective Date of this Agreement, and
upon three (3) months notice to the Company, may alter the
minimum limitation of the liability insurance policy or policies
required in Section 11.2.1 hereof, but only to the extent

reasonakble and customary within the practices of the industry.

11.2.4 Liability Not Limited. The Company’s

indemnification obligations under Section 11.1.1 hereof shall
not be limited by said insurance policies nor by the recovery of

any amounts thereunder.
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SECTION :12 -- SPECIFIC RIGHTSE AND REMEDIES

12.1 Not Txclusive. The Company agrees that the City shall

have the specific rights and remedies set forth in this

Section 12.

These rights and remedies are in addition to and

cumulative with any and all other rights or remedies, existing or

implied, now or hereafter available tc the City at law or in

equity in order to enforce the provisions of this Agreement.

Such rights
every right
existing or
and in such

as provided

and remedies shall not be exclusive, but each and

and remedy specifically provided or otherwise

given may be exercised from time to time and as often
order as may be deemed expedient by the City, except

herein. The exercise cof one or more rights or

remedies shall not be deemed a waiver of the right to exercise at

the same time or thereafter any other right or remedy nor shall

any such delay or omission be construed to be a waiver of or

acguiescence to any default. The exercise of any such right or

remedy by the City shall not release the Company from its

obligations or any liability under <his Agreement.

12.2 Security Fund

12.2.1 Amount. On or before the Closing, the Cocmpany

shall have deposited with the Comptroller an irrevocable,

unconditional letter of credit, in the amount of Five Million

($5,000,000.00) dollars. The amount of such letter of credit to
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be provided to the Comptroller shall constitute the Company’s
Security Fund. Upcn completicn of construction of the Initial
Backbone, the amcunt of the Security Fund shall be reduced to
OCne Million Severn Hundred Fifty Thousand ($1,750,000.00) dollars.
At any time during the term of this Agreement, the City may, in
its sole discretion, require the Company to increase the amount
of the Security Fund if it finds that new risk factors e#ist
which reasonably necessitate an increase in the amount of the
Security Fund, such as an increase in the amount of compensation
payments to be made pursuant to Section 8.1.1 hereof or the
failure of the Company to perform any of its obligations pursuant

to this Agreement.

12.2.2 Purpose. The Security Fund shall serve as
security for: (a) payment of the franchise fees set forth in

Section 8.1l.1(aj);

(b) the performance of its obligations set forth

in Section 8.1.1(b)(i)-(iii);

(c) the payment of premiums for the liability

insurance required pursuant to Section 11.2.1;

(d) the removal of the Fiber from the Streets at
the termination of the Agreement, at the eiection of the City,

pursuant to Section 12.6.1;
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(e} the payment -o the {ity of any amounts for
wnich the Company Is liable pursuant to Section 11.1.1 which are

not covered by the Ccmpany’s insurance;

(f) the payment of any other amounts which become

due to the Cilty pursuant to this Agreement or law;

(g) the timely renewal of the letter of credit

that constitutes the Security Fund; and

fh) any costs, losses or damages incurred by the
City as a resul" cf a default of the Company’s obligations of

this Agreement.

12.2.3 Withdrawals from the Securitv Fund. In

accerdance with the procedures set forth in Sections 12.2.4,
12.4.4 and 12.4.5, the Comptrcller may withdraw from the
Security Fund and pay to the City the amounts specified in such

Sections.

12.2.4 Notice of Withdrawals. Within one (1) week

after any withdrawals from the Security Fund, the Comptroller

skall notify the Company of the date and amount thereof.
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The withdrawal cf amounts from the Security Fund shall constitute
a credit against tne amount of the applicable llability of the

Company to the City but only to the extent ¢f said withdrawal.

12.2.5 Replenishment. Throughout the term of this

Agreement, and for ninety (90) days thereafter, the Company shall
maintain the Security Fund in the amount specified in

Section 12.2.1 hereof. Within thirty (30) days after receipt of
notice from the Comptroller that any amount has been withdrawn
from the Security Ffund, as provided in Section 12 hereof, the
Company shall restcre the Security Fund to the amount specified
in Sectieon 12.2.1 hereof, provided that, if a court determines
that said withdrawal by the Citv was improper, the City shall

refund the improperly withdrawn amount to the Company.

12.2.6 Not a Limit on Liability. The obligation to

perform and the liability of the Company pursuant to this
Agreement shall not be limited by the acceptance of the letter of

credit required by this Section.

12.3 Liguidated Damages. (a) The Company agrees that each
of the defaults set forth in this Section 12.3 shall result in
injuries to the City, the compensation for which will be
difficult to ascertain and to prove. Accordingly, the Company
agrees that the liquidated damages in the amounts set forth below

are fair and reasonable compensation for such injuries. The
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